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1. Introduction

Since its original adoption, 33 amendments have been made to the Con-
stitution of Georgia (the “Constitution”). Of those amendments, the consti-
tutional model was substantially changed in 2004 and 2010," initially from a
presidential to a presidential-parliamentary subtype of the semi-presiden-
tial model, and afterwards to a prime-minister-president subtype of the
semi-presidential model.? The supreme law of Georgia has never been totally
free of heretical deviations from the principles of constitutionalism, neither
during its adoption nor after reforms. However, the supreme law was often
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not what the ruling powers sought to change. The reasons for this lie in the
lack of legitimacy of the present Constitution.> No matter how intense the
doctrinal criticism of the 2010 constitutional reform, initiation of large-scale
revision of the Constitution was made possible by the current Constitution’s
lack of political legitimacy. This is clearly demonstrated by the attitude of
the current government, which holds that the previous reform was motivated
by the then-president’s desire to maintain power and thus current model is
illegitimate.

In accordance with established practice in Georgia, large-scale revision
of the Constitution is preceded by the creation of a constitutional commis-
sion, the purpose of which is to ensure the representational involvement of
the public in preparing the draft amendments. The case of 2004 is an excep-
tion; in that case, reform was carried out by the government that came to
power as a result of the Rose Revolution.*

The current State Constitutional Commission of Georgia (the “Commis-
sion”) is the fourth in the country’s history. The Commission was created by
the Parliament of Georgia® on 15 December 2016 and tasked with preparing a
draft revision of the Constitution that will “ensure the full compliance of the
Constitution with the fundamental principles of the constitutional law and
establishment of the constitutional system corresponding to the long-term
democratic development interests of the country.”® The Commission finalized
its work and on 22 April 2017 approved the draft Constitution with 43 votes to
8. The present article addresses the current document, which at the time of
writing is not final and might be changed following Parliamentary hearings.

¥ On the needs of legitimacy of the constitution see V. Menabde — Revision of the
Constitution of Georgia — What Ensures the Legitimacy of the Supreme Law. Compilation
of Articles: from super-presidential to the parliamentary. Constitutional Amendments
in Georgia, llia State University Publication, Thilisi, 2013, pp. 116-120. http://constitution.
parliament.ge/uploads/masalebi/bibliography/supersaprezidentodan-saparlamentomde.
pdf, Updated on: 03.04.2017.

*  About the assessment of the 2004 reform process, see V. Menabde, Revision of the
Constitution of Georgia — What Ensures the Legitimacy of the Supreme Law, pp. 129-131.

®  Decree of the Parliament of Georgia on the Establishment of the State Constitutional
Commission and on the Approval of the Statute of the State Constitutional Commission,
Kutaisi, 15 December 2016, N65-Is, https://matsne.gov.ge/ka/document/view/3472813, last
visited on 01.04.2017.

8 Ibid, Article 2.
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The purpose of this article is to review the constitutional reform process
and the organization of the Commission and its work, to briefly describe the
political context in which the draft Constitution was prepared and to analyze
the main aspects of the draft Constitution.

The author of this article is honored to have served as a member of the
Constitutional Commission by the quota allocated to the academic commu-
nity. Consequently, the views presented in this article are the conclusions of
an internal observer and participant in the process. This is an advantage —to
be at the center of events and aware of all aspects of the process which are
not recorded in formal documents. On the other hand, it could be considered
a shortcoming: the author’s perception of the constitutional reform process
might lack the analytical distance with which to describe the existing situa-
tion without any impediments.

2. State Constitutional Commission

Creation of the Commission was important for legitimizing the constitu-
tional amendment process. How the process would unfold depended signifi-
cantly on the composition of the Commission, its working schedule and other
organizational issues. The present chapter discusses these topics.

The composition of the Commission was determined by decree of the
Parliament of Georgia.” The main gap in the relevant decree was the fact
that the number of Commission members was left open. It defined in detail
the quotas for members of political parties (both parliamentary and non-par-
liamentary) and constitutional bodies. However, the decree did not regulate
quotas for representatives of non-governmental organizations and the ac-
ademic community, the discretion of which was left up to the Parliament
speaker. According to the speaker’s decision, the Commission was ultimately
composed of 73 individuals:®

7 The above-mentioned decree of the Parliament of Georgia, Article 3.

8 Qrder #253/3 of the Chairman of the Parliament of Georgia dated 23 December 2016
on the Approval of the Composition of the State Constitutional Commission. Available
online at: http://www.parliament.ge/ge/parlamentarebi/chairman/brdzanebebi/253-3.page.
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I From parliament — 35 members (the largest number);

I From the non-parliamentary parties which failed to pass the election
threshold but received at least 3% of votes — 4 members;

I From the constitutional bodies — 14 members;

I From non-governmental organizations — 7 members; and

I From the academic community — 13 members.

The ruling Georgian Dream (GD) party formally controlled 30 mandates®
in the Commission and thus held the bulk of decision-making power. Addi-
tionally, one thing was obvious from the initial sessions: the Commission
was composed in such a way that the majority of the its members agreed
mutually with GD on most of the principal issues, including: the classical
parliamentary model of governance, the proposed parliamentary electoral
system, the rights of parliamentary minorities and the procedures for indirect
election of the president.

The Commission was divided into four working groups each devoted to
thematic issues,” as follow: 1. On issues related to basic human rights and
freedoms, the judiciary, the preamble to the Constitution of Georgia and gen-
eral and transitional provisions; 2. On the Parliament of Georgia, finances and
control and revision of the Constitution of Georgia; 3. On issues of the presi-
dent of Georgia, the government of Georgia and national defense; and 4. On
issues of administrative-territorial arrangement and local self-government.
Each Commission member was obliged to join at least one waorking group.
However, each additionally request participation in an additional group. Ex-
ceptionally, representatives of the non-parliamentary opposition were al-
lowed to participate in all four groups.

The legislative body named the speaker of Parliament as chair of the
Comission, who in turn appointed the first vice-speaker of Parliament as
secretary of the Commission. Every meeting of the Commission and each
working group was personally chaired by the speaker of Parliament.

®  Later, the number of the Commission members was reduced to 60, however, Georgian
Dream did not have a formal majority even under such conditions.
" The above-mentioned decree of the Parliament of Georgia, Article 8.
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Parliament designated 30 April as the Comission’s last working day."
Nevertheless, the speaker of Parliament noted in the very first session that
in case of need, the term could be extended. However, it was obvious from
the outset that the working plan and pace of the Commission was firmly es-
tablished. The Commission finalized its work on 22 April with adoption of the
draft constitutional law. On the day before the final vote, the chairman of the
Commission made a politically and legally controversial decision to terminate
the membership of 13 opposition members.” Boycotting of the Commission’s
sessions was named as grounds for the termination. Seven political parties
protested the termination and refused to continue involvement in the work of
the Commission. Members of these parties publicly expressed the view that
the proposed draft was intended to strengthen the power of the ruling party.?

The working group sessions were carried out in three rounds. In certain
cases, a given round took several days, as each working group discussed the
issues under its competence in detail. In the first round, the working groups
discussed the initiatives proposed by each member on the level of princi-
ple. In the second round, taking these preliminary discussions into consid-
eration, the secretariat prepared an initial document containing the consen-
sus-backed initiatives discussed during the first round. However, this process
did not grant the Commission members the right to propose ideas that were
not reflected in the document.

Prior to the third round, the chairman and secretary of the Commission
held meetings with representatives of the non-governmental sector, busi-
ness sector, diplomatic corps and heads of international organizations.”®

" The above-mentioned decree of the Parliament of Georgia.

2 Qrder #146/3 of the speaker of the Parliament of Georgia dated 21 April 2017 on the
amendments to the Order #253/3 of the Chairman of the Parliament of Georgia dated
23 December 2016 on the Approval of the Composition of the State Constitutional
Commission http://www.parliament.ge/ge/parlamentarebi/chairman/brdzanebebi/146-3.
page, last visited on 18.05.2017.

¥ Opposition parties oppose constitutional amendments and boycott the commission
http://www.civil.ge/geo/article.php?id=31218, last visited on 18.05.2017.

% lrakli Kobakhidze met with representatives of the business sector, http://constitution.
parliament.ge/news-30-3/03, updated on 03.04.2017.

% Irakli Kobakhidze and Tamar Chugoshvili met with the representatives of the diplomatic
corps and international organizations, http://constitution.parliament.ge/news-30-5.03,
updated on 03.04.2017.
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Commission members also held meetings with delegations of the Council
of Europe Parliamentary Assembly'™ and the Council of Europe Venice Com-
mission.” These discussions outlined the main issues that will be reflected in
the basic project which will be distributed at the third round of the working
groups, where members of the Commission will be able to reiterate their po-
sitions on each issue. The issues on which consensus was reached after four
months of work will be elucidated. At the end of April, at its own session, the
Commission will make a decision by voting on issues on which consensus
has not been reached.®

3. Political Context

The Commission has had to carry out its activities in a divided political
context. The president of Georgia and members of the opposition parties met
the reform process with criticism from the very beginning. The present chap-
ter discusses these aspects.

GD won a majority in parliamentary elections on 8 October 2016 and now
holds a total of 115 seats. The number of mandates is sufficient to amend
the Constitution of Georgia, a process which requires three-fourths of the
full composition, or 113 MPs.® After the election results were announced it
became clear that the ruling party would use this favorable situation to enact
constitutional reform.

On 19 October 2016, Prime Minister of Georgia Giorgi Kvirikashvili an-
nounced at a government session the initiative to implement constitutional

% |rakli Kobakhidze met with members of the Monitoring Committee of the Parliamentary
Assembly of the Council of Europe, http://constitution.parliament.ge/news-28/03/17,
updated on 03.04.2017.

7 Visit of the Venice Commission Delegation to Georgia, http://constitution.parliament.ge/
news-30/03, updated on 03.04.2017.

®  The above-mentioned Decree of the Parliament of Georgia, Article 9. The Commission
makes a decision with the full composition; i.e., with 36 votes.

¥ “The draft law on the revision of the Constitution shall be deemed to be adopted if it is
supported by at least two thirds of the total number of the members of the Parliament of
Georgia.” The Constitution of Georgia, Article 102 paragraph 3, https://matsne.gov.ge/ka/
document/view/30346, updated on 03.04.2017.
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reform.? President of Georgia Giorgi Margvelashvili responded to a statement
by the speaker of Parliament on the same day, offering a concrete proposal
to the public. He proposed that the constitutional commission have three co-
chairs —the president, the prime minister and the speaker of Parliament.? The
idea was rejected with the argument that “in the legal and practical terms, it
is much more useful if the proposed format is implemented.”? Ultimately, the
president refused to participate in the work of the Commission. Therefore,
at the time of writing the Commission has worked without the participation
of three important figures (the head of the president’s administration, the
parliamentary secretary of the president and the secretary of the national
security council).”? The president launched campaign on 10 March 2017 called
“The Constitution Belongs to Everyone.” The purpose of the campaign has
been to inform the public about the reforms to the Constitution of Georgia.!
Launch of the campaign was met with criticism from the speaker of Par-
liament, who accused the president of pursuing narrow political interests
and disrespecting constitutional institutions.”® Nevertheless, the process an-
nounced by President Giorgi Margvelashvili went into motion and meetings
have been held in regions across Georgia.

% The statement of the prime minister on the constitutional majority http://gov.ge/index.
php?lang_id=GEO&sec_id=434&info_id=58019, updated on 02.04.2017.

2 The President is willing to create a group for preparation of the constitutional
amendments http://www.tabula.ge/ge/story/113574-prezidenti-mzadaa-konstituciashi-
shesatani-cvlilebebis-mosamzadeblad-jgufi-shegmnas, updated on 02.04.2017.

2 (n the session of the legal issues committee, Irakli Kobakhidze’s legislative initiative
was discussed http://www.parliament.ge/ge/saparlamento-sagmianoba/komitetebi/
juridiul-sakitxta-komiteti-146/axali-ambebi-iuridiulifiuridiul-sakitxta-komitetis-
sxdomaze-irakli-kobaxidzis-sakanonmdeblo-iniciativa-ganixiles.page, updated on
02.04.2017.

% Giorgi Abashishvili —the president and the representatives of the president will refrain
from participation in the Constitutional Commission, https://www.president.gov.ge/ka-
GE/administraciis-siakhleebi-ag/giorgi-abashishvili-prezidenti-da-prezidentis-carm.aspx,
updated on 02.04.2017.

% The president of Georgia has launched the campaign “The Constitution Belongs to
Everyone” https:/fwww.president.gov.ge/ka-GE/pressamsakhuri/siakhleebi/sagartvelos-
prezidentma-kampania-konstitucia-yvela.aspx, updated on 02.04.2017.

% http://www.parliament.ge/ge/parlamentarebi/chairman/chairmannews/sagartvelos-
parlamentis-tavmdjdomaris-irakli-kobaxidzis-gancxadeba.page, gobsbangdnmos:
02.04.2017.
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Another criticism of the composition of the State Constitutional Commis-
sion focused on quotas for members of opposition parties. According to the
statute, the right to representation was granted to independent parties and
the first parties of electoral blocks failing to overcome the electoral threshold
but receiving at least 3% of the votes.”® According to these criteria, 13 parties
qualified for state funding were shut out of the Commission, a fact that was
protested by the opposition. Those protests did not bear fruit. Ultimately, 14
representatives from seven opposition parties participated in the Commis-
sion.

Widespread dissatisfaction was also caused by the fact that the Com-
mission’s working term was scheduled to be less than than months. Mem-
bers of the Commission were given just one month to provide initial drafts.

The work of the Commission was met with criticism from opponents, as
well. In order to neutralize this criticism, the government made one promise
from the very beginning, which it has continued to reiterate. At the begin-
ning of work, the speaker of Parliament stated clearly that the parliamentary
majority will not adopt any amendments that are negatively assessed by the
Venice Commission.” This statement indicates the government’s interest in
deflecting internal criticism and seeking external sources of legitimization for
the draft Constitution.

In terms of reform of the Constitution, the sequence of events was the fol-
lowing: after approval of the final draft by the Constitutional Commission, the
document will be subject to general public discussion and sent to the Venice
Commission for review. The final draft will be produced by the beginning of
June, and the Venice Commission’s conclusion will be issued in mid-June. At
the end of June, the draft Constitution will be approved with by Parliament in
the second hearing. The final vote will take place three months later, during
the fall session.

% The above-mentioned decree of the Parliament of Georgia, Article 3 paragraph 2 (c).

7 Joint statement by Irakli Kobakhidze and President of the Venice Commission Gianni
Bugquicchio for the press, https://fwww.youtube.com/watch?v=9mwieyEWRgA, updated
on 03.04.2017.
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4. Prospects of the Constitutional Reform

During the Commission’s inaugural session, the speaker of Parliament
stated that the only issue on which the ruling majority had theretofore formed
a clear opinion, was the desired form of government —classical parliamenta-
ry republic.?® This indicated that GD, while not excluding some kind of com-
promise on the part of the Commission, had already determined the main
direction of the constitutional reform. However, this direction was somewhat
general. As later turned out to be the case, the members of the Commission
did not all understand the meaning of the concept in the same way. They
were unable to reach agreement during assessment of the existing model,
one group referred to it as a parliamentary model, and another group — a
semi-presidential model. This is not surprising, given there is heated discus-
sion within the field of constitutionalism on the different models of gover-
nance and the forms they take.

The main topic of discussion in this regard have been issues related to the
institution of the presidency, which can be divided into two aspects. The first
concerns procedures for electing the head of the state, and the other, presi-
dential powers. After heated discussions during the first round, the majority
of members of the Commission’s working group came to the conclusion that
direct election of the president should be abolished. In the second round, the
Commission submitted the following draft amendment: the next presidential
elections should be conducted via popular vote and by 2023 the president
should be elected indirectly. Finally, compromise was achieved, according to
which the president will be elected by an electoral college consisting of 150
delegates from municipal councils in addition to 150 MPs.

At this stage, the most important changes to the powers of the presi-
dent are related to the president’s competences as the supreme command-
er-in-chief. The draft Constitution envisages the abolition of the National
Security Council and creation of a Defense Council in its stead, which will
be active only in wartime. The prime minister will be granted powers of op-

% |rakli Kobakhidze: the Parliamentary ruling will not change, http://ltv.ge/ge/news/view/
145591.htm|, updated on 03.04.2017.
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erational management during wartime. The president’s competences with
regards to foreign relations will also be reduced. The president will no longer
have the right to veto international treaties which address territorial issues
and membership in military alliances and international organizations. As for
powers of complectation, the transfer of power to nominate Supreme Court
judges to the Parliament is the most important.

The most important issue in the draft Constitution is the electoral system
for the Parliament of Georgia. That system is the cornerstone of the pro-
posed separation of powers. The election system will essentially determine
the logic of separation of powers in Georgia. Creation of a pluralistic and
consensus-oriented system is possible by getting the electoral system right.
According to the proposed amendments, all 150 MPs will be elected through
a uniform proportional system. The threshold will be 5%, only parties will
have the right to participate in elections (blocks will be banned from running),
and the rule of distribution of mandates will be as follows: the votes going
to parties which surpass the threshold are multiplied by 150 and divided by
the number of real votes. The undistributed mandates are taken by the party
receiving the most total votes.”

Another issue is related to confidence and non-confidence. According to
the proposed Constitution, the procedures for announcing confidence may
take a maximum of one month. Parliament will have two attempts to form a
government, after which the president will have the power to dismiss it. The
vote of non-confidence is also addressed. It covers one ballot for a maximum
duration of two weeks, and the sufficient number of votes is 76. The draft also
stipulates that the maximum term of execution of the vote of non-confidence
is one month and may result in the dissolution of Parliament by the declara-
tion of confidence in a new government.

The constitutional amendments also foresee ensuring the Prosecutor’s
Office independence from the cahinet. The chief prosecutor will be elected
by Parliament upon the nomination of the Prosecutorial Council. Moreover,
the first chapter of the Constitution will include three new articles on the reg-

% According to this formula, the undistributed mandates would have reached 30 in the
most recent election.
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ulation of principles of democracy, the constitutional state and social state
and, lastly, the principle of electoral pluralism. According to the last principle,
support of 2/3 of the Parliament will be needed to amend the Constitution.

5. Conclusions

This article discusses three aspects of constitutional reform: the work of
the State Constitutional Reform Commission, the political context surround-
ing the reform and the most essential aspects of the draft Constitution. The
purpose of the article is not to assess the merits of the constitutional reform
but to relate facts about it. At this stage, it is difficult to predict with accura-
cy the final results of the reform, which will largely depend on the political
situation and the opinion of the Venice Commission. While the government
has a constitutional majority, and thus has the possibility to carry out ef-
fective measures, the current arrangement includes an aspect of inconve-
nience. That inconvenience comes from excessive power, as the ruling party
can alone decide the fate of the Supreme Law of the country. However, the
ruling party understands perfectly that a constitution adopted by the principle
of handover cannot be legitimate, and it will eventually suffer the same fate
as its predecessors. The Commission thus should have reached consensus to
the maximum extent possible (which has not happened, as demonstrated by
the most recent developments in the Commission). The assessment of the
Venice Commission is another important condition.

It is difficult to predict the potential consequences, especially of the last
aspect. The government may have the intention to change the Constitution in
a particular direction, but the importance given to the Venice Commission’s
conclusion makes the outcome dependent on external expertise. One thing
is clear, at least in the coming months: discussions on constitutional issues
will not quieten. Hopefully, these discussions will support the strengthening
of constitutional institutions that can ensure the establishment of a political
system in Georgia where access to politics is not restricted only to the elite.
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